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To:   the Registrar of the High Court at Wellington 

And to: the Environmental Protection Authority, on behalf of the Board of Inquiry 

on the Basin Bridge Proposal 

And to: the Wellington City Council 

And to: the Wellington Regional Council 

And to: submitters on the Basin Bridge Proposal 

This document notifies you that the New Zealand Transport Agency (Appellant) 

appeals to the High Court under s 149V(1) of the Act against the Report and Decision of 

the Board of Inquiry (Board) into the Basin Bridge Proposal dated 29 August 2014 and 

notified on 5 September 2014 (Decision) on the grounds that the Decision is wrong in 

law. 

Decision appealed  

1 The Appellant appeals against the whole of the Decision by the majority of the 

Board to cancel the Notice of Requirement for designation and decline the 

resource consents sought by the Appellant for the roading project known as the 

Basin Bridge Proposal (Proposal), particularly in relation to the following issues: 

Issue 1: Misapplication of s 171(1)(b) of the Act (adequacy of consideration given 

to alternatives); 

Issue 2: Misapplication of s 171(1) of the Act (requirement to have particular 

regard to matters in paragraphs (a) – (d); 

Issue 3: Incorrect approach to the assessment of enabling benefits; 

Issue 4: Conclusion that the Proposal’s benefits were primarily enabling benefits; 

Issue 5: Requiring the Proposal to demonstrate benefits beyond the requiring 

authority’s objectives; 

Issue 6: Standard of proof required to demonstrate transportation benefits; 

Issue 7: Failure to have particular regard to s 171(1)(a) and (d) matters in 

assessing heritage and amenity effects; 

Issue 8: Assessment of amenity effects as heritage effects; 



 

4859836.3 2 

Issue 9: Incorrect approach to the assessment of the environment; 

Issue 10: Failure to have regard to the positive amenity and heritage effects of 

the Proposal by providing a ‘long-term solution’; and 

Issue 11: Failure to consider options within the scope of the application to 

address amenity and heritage related effects of the Northern Gateway Building. 

Issue 1: Misapplication of section 171(1)(b) of the Act (adequacy of 

consideration given to alternatives) 

2 This issue gives rise to the following sub-issues: 

Subissue 1A: Relating the measure of adequacy to the level or degree of effects; 

Subissue 1B: The requirement to consider all non-suppositious options with 

potentially less adverse effects; 

Subissue 1C: Interpreting adequacy as requiring transparency and replicability; 

Subissue 1D: Requiring the assessment methodology to incorporate Part 2 

weightings; 

Subissue 1E: Conflation of s 171(1)(b) and (c) considerations; and 

Subissue 1F: Adequacy of the consideration. 

Subissue 1A: Relating the measure of adequacy to the adversity of effects 

Errors of law 

3 The Board erred in law in the following respects: 

a By finding at [1087] that the measure of adequacy of the consideration of 

alternatives will depend on the impact on the environment of adverse effects.  

b Similarly, by finding at [1088] that the more significant the adverse effects, 

the more careful the assessment of alternatives required. (See also [198] 

and [1275]). 
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Question of law to be resolved 

4 Does s 171(1)(b) of the Act require that a more careful consideration of 

alternatives is required where there are more significant adverse effects of 

allowing the requirement?  

Grounds of appeal 

5 The grounds of appeal in relation to this issue are: 

a Section 171(1)(b) sets a threshold for the requiring authority to consider 

alternatives, being that the work would be likely to have a significant adverse 

effect on the environment. There is no basis for superimposing a standard of 

consideration relative to the degree of adverse effects. 

b In the alternative, Queenstown Airport Corporation Ltd v Queenstown Lakes 

District Council [2013] NZHC 2347 should not be applied or followed. 

Subissue 1B: The requirement to consider all non-suppositious options with less 

adverse effects 

Errors of law 

6 The Board erred in law in the following respects: 

a By inferring at [1183] that the Appellant ought to have fully evaluated every 

non-suppositious alternative with potentially reduced environmental effects. 

b When exercising its overall judgment in accordance with s 5, applying 

McGuire v Hastings District Council [2001] NZRMA 557 to hold that if an 

alternative is available that is reasonably acceptable, though not ideal, it 

would accord with the spirit of the legislation to prefer that (at [1324]. See 

also [1319] and [1182] – [1187]). 

c By assessing the effects of the Proposal by reference to alternatives that the 

Board considered would have less adverse effects on the environment (in 

particular, Basin Reserve Roundabout Enhancement Option (BRREO), 

Option X and tunnel options). (See [403], [510], [643], [1241], [1319]). 

Questions of law to be resolved 

7 The Appellant’s appeal raises the following questions of law: 
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a Does s 171(1)(b) require the requiring authority to fully evaluate every non-

suppositious alternative with potentially reduced environmental effects? 

b Does s 171(1)(b) require the requiring authority to select a ‘reasonably 

acceptable’ alternative, though not ideal, if a project will have significant 

adverse effects on the environment? 

c Is a decision-maker (in this case the Board) permitted to compare an option 

against other alternatives that it considers would have less adverse effects 

on the environment, either in assessing the effects of the Proposal under 

s171(1), or in exercising its overall judgment in accordance with s 5?  

d Is the Board’s finding that BRREO, Option X and tunnel options were in fact 

non-suppositious options with less adverse effects on the environment a 

finding that it could reasonably have come to on the evidence? 

Grounds of appeal 

8 The grounds of appeal in relation to this issue are: 

a The Act does not require a requiring authority to demonstrate that it has 

considered all possible alternatives or that it has selected the best of all 

available alternatives (as is acknowledged by the Board at [1090]). 

b The Board ought to have assessed the adequacy of consideration given to 

alternatives prior to assessing the effects of the Proposal. 

c The Board ought to have concluded that the consideration given to 

alternatives had been adequate and assessed the Proposal’s effects having 

particular regard to this finding. 

d However, even if the Board had concluded that the consideration of 

alternatives was not adequate in terms of s 171(1)(b), the Board was not 

permitted to compare the Proposal to alternatives when assessing the 

Proposal’s effects under s 171(1) or exercising its overall judgment in 

accordance with s 5. The Board was in error to compare the Proposal’s 

effects against the effects of alternatives that the Board considered would 

have less adverse effects on the environment (in particular, BRREO, Option 

X and tunnel options). (See [403], [510], [643], [1241], [1319] and [1324]). 

e By comparing the Proposal against alternatives, the Board moved beyond 

assessing the process of the consideration of alternatives to assessing the 

merits of the various alternatives.  
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f The evidence did not establish that BRREO, Option X and tunnel options 

were non-suppositious options with less adverse effects on the environment. 

Subissue 1C: Interpreting adequacy as requiring transparency and replicability 

Error of law 

9 The Board erred in law by finding at [1172] that in order to be ‘adequate’ under s 

171(1)(b) the consideration of alternatives must also be ‘transparent and 

replicable’. 

Question of law to be resolved 

10 Does the inquiry into adequacy under s 171(1)(b) require that the consideration of 

alternatives be transparent and replicable; or is it sufficient that the consideration 

is apparent?  

Grounds of appeal 

11 The grounds of appeal in relation to this issue are: 

a While the consideration of alternatives must be apparent in order for the 

adequacy of the consideration to be assessed, the Board erred in law by 

requiring that the consideration be ‘transparent and replicable’. 

b At [1174] the Board wrongly inferred that because Mr Durdin was unable to 

‘replicate’ the assessment of alternatives by way of a multi-criteria 

assessment technique, the methodology applied by the Appellant was 

flawed. 

c The Appellant did not rely on a multi-criteria assessment methodology, but 

instead a pair-wise methodology.   

d At [1178] the Board wrongly inferred that the weightings used by the 

Appellant in selecting the preferred option were not transparent. The 

Feasible Options Report clearly identified which options would be selected if 

different weightings were applied to different factors. The Appellant selected 

the preferred option as more weight was given to urban design, social and 

strategic fit. It is therefore transparent which criteria were given more weight. 

The Board’s concern appears to be that the Appellant did not identify ‘up-

front’ which criteria would be given more weight. 



 

4859836.3 6 

e Section 171(1)(b) does not require transparency as to weightings to be given 

‘up-front’. It is proper for the requiring authority to exercise judgment in 

selecting the preferred option. 

f By requiring the assessment to be transparent and replicable the Board has 

effectively prescribed a particular approach to be adopted by requiring 

authorities when considering alternatives. However, the language of 

s 171(1)(b) is open and does not prescribe a particular approach or 

methodology to be used. 

Subissue 1D: Requiring the assessment methodology to incorporate Part 2 

weightings 

Error of law 

12 The Board erred in law by finding at [1180] that considerations under Part 2 of the 

Act should be reflected in the weight given to particular evaluation criteria, and 

consequently finding at [1181] that the failure to explain the weightings given to 

criteria explicitly makes it difficult, if not impossible, to determine if adequate 

consideration was given to alternative options. 

Question of law to be resolved 

13 Does s 171(1)(b) require the requiring authority’s consideration of alternatives to 

incorporate Part 2 considerations; including (in particular) the weight given to 

particular evaluation criteria? 

Grounds of appeal 

14 The grounds of appeal in relation to this issue are: 

a The Board rightly acknowledged at [1092] – [1094] that s 171(1)(b) does not 

require all alternatives to be tested against Part 2. 

b The Board’s finding that Part 2 considerations ought to have been reflected 

in the weighting applied to particular evaluation criteria is inconsistent with 

this earlier acknowledgement of the law.  

c The Board erred by wrongly conflating Part 2 considerations with the 

requirement in s 171(1)(b) to adequately consider alternatives. 
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Subissue 1E: Conflation of section 171(1)(b) and (c) considerations 

Errors of law 

15 The Board erred in law in the following respects: 

a By inferring at [1180] that the assessment of alternatives must result in 

selecting the alternative (‘the preferred option’) that best meets the project 

objectives with the least overall social, community and environmental 

impacts. 

b By inferring at [961] that the project objectives ought to have included an 

environmental objective so that the Proposal could be tested against 

transportation effects and adverse effects. 

Question of law to be resolved 

16 Does the test of adequacy under s 171(1)(b) require a requiring authority to select 

the option that best meets the transportation objectives while minimising 

environmental effects? 

Grounds of appeal 

17 The grounds of appeal in relation to this issue are: 

a The Board wrongly conflated s 171(1)(b) and (c) considerations.  

b There is no requirement under s 171(1)(b) to test each alternative against 

the project objectives. 

c There is no requirement that the project objectives include an environmental 

objective. 

d There is no requirement that the consideration of alternatives result in 

selecting the option that best meets the project objectives with the least 

overall social, community and environmental impacts.  

e Such a test equates to requiring the requiring authority to demonstrate that it 

has selected the ‘best’ option (optimal by reference to objective criteria), 

which is not the legal test under s 171(1)(b).  

f By applying such a test, the Board strayed beyond inquiring into the process 

of the consideration of alternatives by inquiring into the merits of the various 

alternatives. 
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Subissue 1F: Adequacy of the consideration 

Error of law 

18 The Board erred in law by finding that adequate consideration was not given to 

alternatives. 

Question of law to be resolved 

19 Is the Board’s finding that adequate consideration was not given to alternatives a 

finding that it could reasonably have come to on the evidence? 

Grounds of appeal 

20 The grounds of appeal in relation to this issue are: 

a The evidence was of a lengthy, detailed and thorough consideration of a 

range of alternatives. 

b For the reasons set out above, the Board applied the wrong legal test to 

what was required of the Appellant in its consideration of alternatives. Had 

the Board applied the correct test it should have found on the evidence 

before it that the consideration was adequate. 

c The Board took into account irrelevant factors in concluding that the 

consideration given to alternatives was inadequate, namely: 

i at [1198], that the Appellant ought to have recommenced the 

consideration of alternatives when the Government decided to 

contribute to the cost of undergrounding Buckle Street, when the 

Appellant was entitled to rely on its earlier consideration of alternatives 

at this juncture; and 

ii at [1200], the suggestion that consideration given by the Appellant to 

alternatives in March 2013 was ‘too late’. 

d Further, the Board allowed itself to be distracted by the merits of alternatives 

preferred by submitters (including Option F, Option X and BRREO) and 

failed to consider properly the evidence of the consideration given by the 

Appellant to alternatives. Section 171(1)(b) requires decision-makers to 

inquire as to the process, rather than the outcome of the consideration given 

to alternatives. 
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e Again, by comparing the Proposal against these alternatives, the Board 

strayed beyond inquiring into the process of the consideration of alternatives 

by inquiring into the merits of the various alternatives. 

Issue 2: Misapplication of section 171(1) of the Act (requirement to 

have particular regard to matters in paragraphs (a)-(d)) 

Errors of law 

21 The Board erred in law in the following respects: 

a By finding at [194] that the difference in wording between ss 104 and 171 

does not require a substantively different approach to considering effects on 

the environment arising from notices of requirement as that for determining 

resource consent applications. 

b By finding at [197] that there is no requirement that a determination 

regarding the ‘matters’ (referred to as ‘prerequisites’ at [254] in the draft 

Decision) in s 171(1)(b) (and similarly paragraphs (a), (c) and (d)) must be 

made in advance of a substantive consideration of effects under s 171(1).  

c By failing to assess the effects on the environment of allowing the 

requirement having particular regard to the matters in s 171(1)(a) – (d). 

Questions of law to be resolved 

22 The Appellant’s appeal raises the following questions of law: 

a Does the difference in wording between s 104 and s 171 require a 

substantively different approach to considering effects on the environment 

arising from notices of requirement as that for determining consent 

applications? 

b Was the Board in error by considering the effects on the environment of 

allowing the requirement without having particular regard to the matters 

listed in s 171(1)(a) – (d)?  

Grounds of appeal 

23 The grounds of appeal in relation to this issue are: 

a Section 171(1) requires decision-makers (in this case, the Board) to consider 

the effects on the environment of allowing the requirement having particular 
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regard to the matters in paragraphs (a) to (d). In other words, the Board’s 

substantive consideration of the Proposal’s effects was required to be from a 

perspective that had particular regard to these matters. 

b Therefore, the matters listed in paragraphs (a) to (d) ought to have been 

assessed and determined prior to the Board’s substantive consideration of 

the Proposal’s effects. 

c In terms of the matters in s 171(1)(a) and (d), the Board failed to have 

particular regard to the following relevant matters when assessing the 

Proposal’s effects: 

i the Proposal’s consistency with regional/city transportation strategies, 

as discussed by the Board at [520] – [526], in particular, when 

considering what weight to give to the Proposal’s ‘enabling benefits’ for 

future transportation developments (see below under Issue 3); and 

ii relevant matters in the District Plan when assessing the Proposal’s 

effects on historic heritage and amenity values (see below under Issue 

5). 

d In terms of s 171(1)(b), the Board ought to have found that adequate 

consideration had been given to alternatives and assessed the Proposal’s 

effects having particular regard to this finding (see above under Issue 1).  

e In terms of s 171(1)(c), when assessing the Proposal’s effects, the Board 

failed to have particular regard to its finding at [1230] that the work is 

reasonably necessary to achieve the objectives of the requiring authority. 

f If the correct approach is taken under s 171(1), the approach of 

Commissioner McMahon in [1524] is appropriate and the evidence of the 

Appellant and others supporting the Proposal ought to have been preferred, 

contrary to the Board’s findings (for example, in regards to heritage effects 

on the Basin Reserve at [670] and amenity effects at [960] – [961]). 

g If the correct approach is taken under s 171(1), then the following 

conclusions of the Board would be the relevant conclusions on amenity 

effects (and for the purposes of s 5(2)(c)): 

i at [957], that the design for the Basin Bridge was optimal in the 

circumstances; and  
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ii at [958], that the mitigation measures are the best practicable in the 

circumstances. 

h If the correct approach is taken under s 171(1), then the Board’s finding that 

the Proposal represents inappropriate use and development of historic 

heritage under s 6(f) cannot be sustained. 

Issue 3: Incorrect approach to assessment of enabling benefits 

Errors of law 

24 The Board erred in law in the following respects: 

a At [506] – [519], by failing to treat and/or give weight to the enabling benefits 

of the Proposal as a positive effect in terms of s 3 and s 171(1) of the Act; 

and instead finding: 

i at [518] that the most appropriate way to take into account the 

Proposal’s enabling element is by considering the extent to which the 

Proposal is consistent with the strategies identified in relevant 

documents identified under s 171(1)(a) and (d); 

ii at [519] that the enabling component is a matter which could be taken 

into account under s 7(b) (noting that this did not appear in the Board’s 

reasoning in its draft Decision).  

b By finding at [510] – [513] that in order to be given weight, enabling benefits 

must be unique to a project, guaranteed to go ahead, and able to be 

quantified. 

c At [512] by wrongly conflating the environment with effects, and thereby 

finding that because the Mt Victoria Tunnel duplication and Public Transport 

Spine Study outcomes do not form part of the future state of the 

environment, the Board is prevented from giving weight to the enabling 

benefits of the Proposal for those future projects. 

d By finding at [513] that in order for the positive effects of a future 

development to be taken into account the approvals for that development 

must be sought at the same time or in advance of a project. 

e By finding at [517] that it is not sustainable management to approve a project 

primarily because it is necessary to facilitate future developments. 
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Questions of law 

25 The Appellant’s appeal raises the following questions of law: 

a Is a project’s enabling benefit an effect in terms of s 3 that can and should 

be taken into account under s 171(1) and/or s 5? 

b Where a project’s enabling benefits are consistent with a programme of 

infrastructure development that is recognised in relevant documents under 

s 171(1)(a) and (d), should those enabling benefits be given considerable 

weight as an effect of the project under s 171(1) and/or s 5? 

c In order to be taken into account, must a project’s enabling benefits be 

unique to that project, guaranteed to go ahead, and able to be quantified? 

d Does the definition of the future environment constrain the ability of a 

decision-maker to consider the enabling benefits of a project? 

e In order for the positive effects of a future development to be taken into 

account must the approvals for that development be sought at the same time 

as (or in advance of) the project? 

f Is it consistent with sustainable management (in terms of s 5) to approve an 

infrastructure project because it is necessary to facilitate future 

developments; and does it make a difference if the project is primarily 

necessary to facilitate those future infrastructure developments? 

Grounds of appeal 

26 The grounds of appeal in relation to this issue are: 

a The Board took an unduly restrictive approach to the consideration of 

enabling benefits as an effect of the Proposal. 

b The Board was required to have particular regard to s 171(1)(a) and (d) 

matters when assessing the Proposal’s effects. However, the Board only 

assessed whether the Proposal was consistent with strategies provided for 

in s 171(1)(a) and (d) documents. 

c The Board took into account an irrelevant matter in finding that the enabling 

benefits of the Proposal were not unique to the Proposal. As detailed further 

above, the Board ought not to have compared the Proposal’s effects against 

other alternatives. 
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d The Board’s findings at [506] – [519] mean that a project’s enabling benefits 

for long-term network infrastructure development cannot be taken into 

account in assessing any section of the network. Such an approach is 

inconsistent with sustainable management (in terms of s 5). 

Failure to consider conditions 

e In the alternative, given its conclusion that the Proposal was necessary 

primarily to enable future roading projects, the Board failed to consider 

conditions to address this concern (for example, a condition providing that 

construction of the Proposal could only proceed when approvals for the Mt 

Victoria duplication project were obtained and/or the implementation plans 

for Bus Rapid Transit further advanced).  

f By not doing so, the Board failed to have regard to the transportation 

benefits of the Proposal in terms of s 171(1) and/or s 5. 

Issue 4: Conclusion that the Proposal’s benefits were primarily 

enabling benefits 

Error of law 

27 The Board erred in law by finding at [517] that the Proposal is primarily necessary 

to facilitate future developments, and failing to have regard to the immediate 

benefits of the Proposal as a stand-alone project. (See also [466]). 

Question of law 

28 Is the Board’s finding that the Proposal is primarily necessary to facilitate future 

developments a finding that it could reasonably have come to on the evidence? 

Grounds of appeal 

29 The grounds of appeal in relation to this issue are: 

a The Board failed to have regard to the immediate benefits of the Proposal 

and wrongly concluded that most of the benefits would only be realised 

when future roading projects were completed. 

b The Board failed to evaluate and have regard to the transportation and 

economic evidence which clearly identified the immediate benefits of the 

Proposal as a stand-alone project. 
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c In assessing the immediate transportation effects of the Proposal, the Board 

took a reductive approach and only had regard to the modelled time travel 

savings. The Board failed to have regard to: 

i the benefits of the Proposal for the wider roading network; 

ii the benefits for the network of relieving congestion at the Basin Reserve 

and ensuring that this important node continues to function well; and 

iii the immediate benefit to be realised through immediate implementation 

of bus priority at the Basin Reserve. 

Failure to evaluate the importance of the node 

d The Board acknowledged at [465] that the Basin Reserve area is identified in 

the policy framework as an important node on a nationally significant 

corridor, but failed in its assessment of transportation effects to have regard 

to the benefits to the wider roading network of relieving congestion at this 

important node. 

e At [403] – [405] the Board failed to evaluate and resolve the critical issue of 

relieving congestion at the Basin Reserve and failed to have regard to the 

evidence of the Board’s appointed traffic expert witnesses, Mr Smith and Mr 

Durdin, in contrast to the analysis and conclusion of McMahon at [1509] – 

[1526].  

Failure to properly evaluate the benefits for public transport 

f In relation to public transport, the Board found at [403] and [405] that grade 

separation and substantially reduced traffic flow around the Basin would 

make it easier to provide continuous bus lanes, but then found that this 

would be speculative and that there was no evidence of the effect on mode 

share as an objective of the planning documents.  

g In doing so, the Board failed to have regard to the immediate benefit of the 

Proposal in providing for bus priority, which is a recognised priority in the 

Ngauranga to Airport Corridor Plan and Regional Land Transport 

Programme, which are both relevant matters under s 171(1)(d). 
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Failure to properly evaluate the economic evidence 

h At [550] the Board found that the economic benefits of the Proposal had not 

been quantified and that much of the benefits would flow from the Proposal 

after completion of the tunnel projects.  

i The evidence before the Board clearly identified the transportation benefits 

of the Proposal as a stand-alone project in economic terms. The Board failed 

to evaluate this evidence. 

Failure to properly evaluate the benefits for active modes 

j In light of the expert evidence as to safety and the ability of the Board to 

address any concerns it may have had through conditions, the Board was 

wrong to find at [441] that the shared paths proposed for pedestrians and 

cyclists would introduce potential conflicts. By doing so, the Board failed to 

have regard to the immediate benefits of the Proposal for active modes as 

compared to the receiving environment. 

Failure to properly evaluate the benefits for safety 

k The Board identified safety concerns that were not supported by the 

evidence in relation to: 

i the Basin Reserve plaza (at [458] and [1003]); 

ii the Ellice Street Link Road (at [436] and [437]); and 

iii emergency vehicle use of the Bridge (at [455]). 

l The Board failed to consider conditions that could address these safety 

concerns. In doing so, the Board failed to have regard to the immediate 

benefits of the Proposal for safety. 

Issue 5: Requiring the Proposal to demonstrate benefits that go 

beyond the requiring authority’s objectives 

Errors of law 

30 The Board erred in law in the following respects: 

a By finding at [405] that the Appellant was required to establish (and quantify) 

the extent and benefits of mode share (or mode shift) that would be 
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achieved by the Proposal when the project objectives were to support modal 

choices, inter alia, by providing opportunities for improved public transport. 

b By finding at [441] that the Proposal is not a truly multi-modal, integrated 

long-term solution for cycling and walking in the project area, when the 

project objectives were to support modal choices, inter alia, by providing 

opportunities for improved cycling and walking. 

c By wrongly interpreting the objective of improving the resilience of the State 

Highway network as applying to the eastbound part of State Highway 1 

outside the project area and on that basis concluding that the Proposal 

cannot be credited with being a long-term solution (at [498] – [505]). 

Questions of law 

31 Did the Board err in requiring the Appellant to demonstrate that the Proposal 

would achieve specific benefits that were not part of the project objectives 

(namely, mode shift and providing a long-term solution for eastbound State 

Highway traffic)? 

Grounds of appeal 

32 The grounds of appeal in relation to this issue are: 

Mode shift (mode share) 

a The project objectives included to support mobility and modal choices, inter 

alia, by providing opportunities for improved public transport, cycling and 

walking and by not constraining future transport developments (in particular, 

implementation of a Bus Rapid Transit system as identified through the 

Public Transport Spine Study). 

b The project objectives did not include an objective actually to achieve mode 

shift. The Board erred in requiring the Appellant to demonstrate that the 

Proposal would achieve mode shift (mode share). 

The issue of a long-term solution 

c The project objectives included ‘to improve the resilience, efficiency and 

reliability of the State Highway network’ inter alia, ‘by providing relief from 

congestion on State Highway 1 between Paterson Street and Tory Street’. 
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d The project objectives clearly related to the westbound section of the State 

Highway in this location. 

e The project objectives did not include providing a long-term solution for 

eastbound State Highway traffic in this location. The Board erred in requiring 

the Appellant to demonstrate that the Proposal would address this issue. 

Issue 6: Standard of proof required to demonstrate transportation 

benefits 

Error of law 

33 The Board erred by inferring, at [485], that a higher standard of proof (in relation 

to transportation modelling) is required if the adverse effects of a project are more 

than minimal. 

Question of law 

34 Is a higher standard of proof required to demonstrate the transportation (or other) 

benefits of a project where it will have adverse effects that are more than 

minimal? 

Grounds of appeal 

35 The grounds of appeal in relation to this issue are: 

a The Board has effectively required the Appellant to demonstrate the 

transportation benefits of the Proposal beyond reasonable doubt, which is 

not the standard of proof in a civil case. 

b As a result, the Board found: 

i at [484], that the assumptions feeding into the traffic models may have 

overestimated demand and therefore the benefits of the Proposal; 

ii at [496], that it is inconceivable that improving the routes affected by the 

Proposal would suppress demand and thereby implying that the 

Proposal may lead to induced traffic when the transportation modelling 

did not support this conclusion; and 

iii at [405], that the Board had no evidence of the effect of the Proposal on 

mode share, when evidence was adduced that the Proposal would 



 

4859836.3 18 

assist to achieve mode share to some degree, though this was not 

quantified. 

c The Board’s finding at [405] regarding mode share is also inconsistent with 

the findings in [424] and [497] that modal shift to public transport (and active 

modes) could occur. 

d Requiring a higher standard of proof has led the Board to disregard relevant 

expert evidence regarding the transportation (and other) benefits of the 

Proposal. 

Issue 7: Failure to have particular regard to section 171(1)(a) and (d) 

matters in assessing heritage and amenity effects 

Errors of law 

36 The Board erred in law in the following respects: 

a By finding at [577] – [589] and [594] – [600] that there is a significant 

heritage area (or ‘precinct’) in this location, when this is not provided for in 

the District Plan. 

b By finding at [759(b)] and [762] that there are ‘significant historic views into 

and out of the Basin Reserve’ along Kent and Cambridge Terraces, when 

the District Plan does not recognise a protected viewshaft in this location. 

c Similarly, by finding at [977] that the ‘visual and perceptual connection 

between the Terraces, the Basin and link down the Canal Reserve from the 

harbour’ is a significant consideration in terms of amenity, when the District 

Plan does not recognise a protected viewshaft in this location. 

d By finding at [677] and [735] that Kent and Cambridge Terraces form part of 

a ceremonial or processional route from Parliament to Government House 

so as to have historic heritage value when neither the District Plan nor any 

other relevant document under s 171(1)(d) recognise a ceremonial or 

processional route in this location.  

e When assessing the effects of the Northern Gateway Building on heritage 

and amenity values, failing to consider the effect of the Northern Gateway 

Building against the fact that the District Plan provides for buildings of up to 

10 metres within the Basin Reserve, as acknowledged by the Board at [56]. 
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f At [711], by referring to Rule 5.3.11, which requires a resource consent 

application for demolition of pre-1930s residential buildings in the suburb of 

Mt Victoria, but failing to refer to the exception under this Rule for State 

Highway works. 

Question of law 

37 Did the Board fail to have particular regard to relevant matters under s 171(1)(a) 

and (d) in assessing the effects of the Proposal on historic heritage and amenity? 

Grounds of appeal 

38 The grounds of appeal in relation to this issue are: 

Heritage area 

a The District Plan ‘covers off’ heritage in this location and does not identify a 

heritage area. The Appellant and others are entitled to treat the provisions of 

the District Plan as recognising and providing for the elements of historic 

heritage in the area affected by the Proposal. 

b There was no methodology identified or adopted for the assessment of 

historic heritage and its extension beyond what is identified in the District 

Plan. 

c There was no expert assessment upon which the Board could base a finding 

that there is a heritage area in this location for the purposes of s 6(f) of the 

Act. 

d The Board wrongly applied paragraph (b)(iv) of the definition of ‘historic 

heritage’ in s 2 of the Act and thereby extended its consideration beyond the 

surroundings associated with the natural and physical resources constituting 

the historic heritage within the project area (being the Basin Reserve and 

listed heritage items) to conclude that the wider setting to those resources 

was of itself a heritage area. 

e The Board wrongly found at [588] that the (proposed) extension to the 

National War Memorial Park in the area north of Buckle Street between 

Sussex Street and Cambridge Terrace reinforces the conception of the 

continuum of the heritage area of interest from Taranaki Street to the Town 

Belt, when the Park extension is not part of the environment and rather is to 

be provided by the Proposal. 
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f The Board’s finding at [782] – [783] that the Proposal constitutes an 

inappropriate development of historic heritage in terms of s 6(f) of the Act is 

based on the Board’s finding that the environment constitutes a heritage 

area. As the finding of a heritage area is in error, the finding of 

inappropriateness in terms of s 6(f) is also in error. 

Kent and Cambridge Terraces viewshaft 

g The District Plan ‘covers off’ viewshafts in this location and does not identify 

a protected viewshaft from the harbour along Kent and Cambridge Terrace 

to the Basin Reserve. The Appellant and others are entitled to treat the 

provisions of the District Plan as having particular regard to the amenity 

values in the area affected by the Proposal. 

h The recognition given by the Board to the views down Kent and Cambridge 

Terraces is not given any protection in the relevant planning documents 

under s 171(1)(a). 

i In assessing the Proposal’s effects on the environment, the Board should 

have had particular regard to the absence of protection those plans give to 

the claimed viewshafts. 

j The Board also wrongly found at [691] that Kent and Cambridge Terraces 

provide views from the Basin Reserve to Lambton Harbour, despite 

acknowledging that in the current environment, views to the Harbour are 

blocked by a large supermarket building (at [813(a)] and [976]). 

k The Board wrongly stated at [976] that the Wellington 2040, Central City 

Framework (which is accepted to be a relevant other matter to have 

particular regard to, under s 171(1)(d)) has an objective of removing the 

supermarket. 

l As a consequence of these errors of law the Board exaggerated the values 

of this view, and thereby the severity of the effects of the Proposal on 

historic heritage and amenity. 

Effects of the Northern Gateway Building on views 

m In assessing the effects of the Northern Gateway Building on any significant 

views between Kent and Cambridge Terraces and the Basin Reserve, the 

Board failed to have particular regard to the provision in the District Plan for 

a building of up to 10m on the Basin Reserve. 
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n As a consequence of this error of law the Board gave undue weight to the 

interruption of these views by the Northern Gateway Building. 

o The Board failed to give weight to the positive effect of creating a new view 

from Kent and Cambridge Terraces in to the Basin Reserve. 

Ceremonial / processional route 

p The Board was in error by finding that there is a ceremonial or processional 

route along Kent and Cambridge Terraces, when there is no basis for such a 

finding in any of the relevant documents under s 171(1)(a) and (d) or in the 

evidence. 

q The views down Kent and Cambridge Terraces are not protected by the 

District Plan. 

r The Wellington 2040, Central City Framework (which is accepted to be a 

relevant matter under s 171(1)(d)) acknowledges the importance of the Kent 

and Cambridge Terrace boulevard but does not recognise a processional or 

ceremonial route there. Instead, this document recognises a processional 

route along Taranaki and Buckle Streets. 

s The finding that there is a ceremonial or processional route along Kent and 

Cambridge Terraces was not supported by any of the expert heritage 

evidence. The Board misquoted Ms Dangerfield at [739] as acknowledging 

Kent and Cambridge Terraces as being part of a ceremonial route.  

Mt Victoria residential suburb 

t The Board did not refer to the full text of Rule 5.3.11 and so wrongly 

concluded that the District Plan does not make provision for the State 

Highway in this location. 

u In doing so, the Board exaggerated the protection given by the District Plan 

to the historic heritage values in this location. 

Issue 8: Assessment of amenity effects as heritage effects 

Errors of law 

39 The Board erred in law by finding that certain visual effects of the Proposal were 

effects on historic heritage, rather than on visual amenity, for example: 
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a The ‘dominance’ of the Basin Bridge (and Northern Gateway Building) is 

found to have significant adverse effects on both heritage values at [762] 

and on amenity values at [1013]. 

b The Proposal’s effect on views along Kent and Cambridge Terraces is found 

to be a significant adverse effect on both heritage values at [708] and 

amenity values at [977] and [1010(b)]. 

c The Proposal’s effect on the ambience of the Basin Reserve is found to be a 

heritage-related effect at [759(c)]. However, the Proposal’s effect on users of 

the Basin Reserve is also found to be relevant to amenity at [1010(c)]. 

Question of law 

40 Was the Board’s approach to the assessment of visual effects incorrect by 

treating what are properly effects on amenity in term of s 7(c) as heritage effects 

within s 6(f) of the Act? 

Grounds of appeal 

41 The grounds of appeal in relation to this issue are: 

a At [553] the Board recognised there is an overlap between heritage and 

amenity effects. However, the Board failed to consider properly whether 

visual effects are effects on amenity, rather than effects on heritage. 

b The Board’s finding that the views along Kent and Cambridge Terraces have 

historic heritage value in themselves is not supported by the evidence. The 

expert evidence was rather that the views in to and out of the Basin Reserve 

had historic heritage value as a matter relevant to the setting of the Basin 

Reserve. 

c The finding that the views other than the views in to and out of the Basin 

Reserve referred to by the Board as heritage views was not one to which it 

could reasonably have come, having regard to the extensive urbanisation, 

interruption and modification of the views.  At most, the views could be no 

more than amenity views. 

d If the correct approach was taken, the visual effects of the Proposal should 

have been considered as effects on amenity to which s 7(c) applied rather 

than effects on heritage covered by s 6(f). 
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Issue 9: Incorrect approach to the assessment of the environment 

Errors of law 

42 The Board erred in law in the following respect: 

a In assessing the historic heritage and amenity values of the environment, 

failing to consider the environment in an holistic way, and rather assessing 

the environment in a segmented or compartmentalised manner. 

b At [789], by wrongly limiting its assessment to the amenity effects of the 

Proposal on the amenity values in the Basin Reserve environment, and 

thereby failing to have regard to the positive effects of the Proposal on wider 

urban form (which it recognised as a relevant consideration at [787]), for 

example, through facilitating the growth spine. 

Question of law 

43 Was the Board’s approach to the assessment of the environment correct as a 

matter of law? 

Grounds of appeal 

44 The grounds of appeal in relation to this issue are: 

a The Board did not assess the environment in an holistic way and instead 

assessed the environment in a segmented or compartmentalised manner. 

b The Board therefore failed to take into account, when assessing the historic 

heritage and amenity values in this location, that the area functions as a 

significant transport node and that this function is an element of its heritage 

and amenity. 

c Further, the Board failed to take into account as a relevant factor that the 

environment is a dynamic and changing one having regard to the need to 

upgrade the roading corridor in this location. 

d As a consequence of these errors the Board magnified the historic heritage 

and amenity values of the environment, and consequentially the effects of 

the Proposal. 

e Further, the Board limited its consideration of the environment to the 

immediate area of the Proposal, and thereby failed to have regard, as a 



 

4859836.3 24 

relevant matter, to the positive effects of the Proposal on wider urban form 

and the environment generally. 

Issue 10: Failure to have regard to the positive amenity and heritage 

effects of the Proposal by providing a ‘long-term solution’ 

Errors of law 

45 The Board erred in law at [978] – [979] by taking a reductive view to the urban 

design benefits of the Proposal’s mitigation package and failing to have regard, 

as a relevant matter, to the positive effect of the Proposal on urban blight by 

providing a long-term transportation solution in this location (cf the approach of 

Commissioner McMahon at [1596]). 

Question of law 

46 Did the Board fail to consider a relevant matter in its assessment of amenity and 

heritage effects, being the positive effects of the Proposal by providing a long-

term transportation solution in this location and therefore relieving urban blight? 

Grounds of appeal 

47 The grounds of appeal in relation to this issue are: 

a The evidence was that the Proposal provides a long-term transportation 

solution in this area and would therefore assist in resolving urban blight. 

b In rejecting this benefit the Board took into account an irrelevant 

consideration in determining that the Proposal did not represent a long-term 

solution, namely that the Proposal did not provide a long-term solution for 

eastbound State Highway traffic. 

c The Board therefore failed to take into account the positive effects of the 

Proposal by resolving urban blight in the immediate surrounds of the Basin 

Reserve. 
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Issue 11: Failure to consider options within the scope of the 

application to address amenity and heritage related effects of the 

Northern Gateway Building 

Errors of law 

48 The Board erred in law in the following respects: 

a By finding at [758] to [761] that there is an inherent conflict in mitigating the 

adverse effects on heritage. In particular, by finding that a Northern Gateway 

Building of 65m is required to mitigate the effects on cricket, but that 

mitigation has of itself other adverse heritage-related effects, including 

effects on views and amenity. 

b By finding at [965] that the cricketing experts were of the uncontested view 

that the 65m Northern Gateway Building was necessary to mitigate the 

effects on cricket when the evidence of Dr Sanderson was that a Northern 

Gateway Building of 45m would be sufficient to mitigate the risk of visual 

distraction to batters; 

c By failing to consider options within the scope of the application to balance 

the needs of cricket with any other heritage or amenity effects of a longer 

structure, in particular by: 

i failing to consider a Northern Gateway Building of 45m or 55m; 

ii failing to consider a Northern Gateway Building of 65m together with 

conditions to ensure that the Building retain a sense of openness 

between 45 and 65 metres. 

Question of law 

49 Did the Board fail to consider options within the scope of the application that 

could balance the effects of the Proposal on the playing of cricket with other 

effects (heritage and amenity)? 

Grounds of appeal 

50 The grounds of appeal in relation to this issue are: 

a The Board heard evidence from Dr Sanderson, an associate professor in 

ophthalmology, that a 45m Northern Gateway Building would be adequate to 

protect against visual distraction to cricketers. The Board failed to evaluate 
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this evidence in concluding that a 65m Northern Gateway Building was 

required to mitigate this effect. 

b The Board therefore failed to consider, as a relevant matter, options within 

the scope of the application to balance the needs of cricket with any other 

effects (historic heritage or amenity) of a longer structure, in particular by: 

i failing to consider a Northern Gateway Building of 45m or 55m; 

ii failing to consider a Northern Gateway Building of 65m together with 

conditions to ensure that the Building retain a sense of openness 

between 45 and 65 metres. 

c The Board further failed to have regard to the positive effect of the new view 

into the Basin Reserve created by the Proposal through the openness of the 

bottom level of the Northern Gateway Building. 

d The Board failed to consider the effects of the Northern Gateway Building, 

having particular regard to the District Plan (as required under s171(1)(a)), 

and in particular the fact that the District Plan provides for buildings of up to 

10m within the Basin Reserve. 

e By rejecting the evidence of Dr Sanderson, the Board implicitly found that 

the evidence of the cricketers was more persuasive in assessing the 

Proposal’s effects on the Basin Reserve. The Board therefore ought to have 

found in accordance with the cricketers’ evidence on amenity effects, whose 

evidence was that the Northern Gateway Building would appropriately 

protect the ambience of the Basin Reserve. 

Relief sought 

51 The Appellant seeks that: 

a the appeal be allowed; 

b this Court reverse the Decision and substitute its own determination 

pursuant to rule 21.14(a) of the High Court Rules that the notice of 

requirement be confirmed and the resource consents granted; 

c in the alternative, that the matter be remitted back to the Board of Inquiry 

under rule 21.14(b) of the High Court Rules for rehearing and/or 

reconsideration in accordance with this Court’s decision; 




