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Governance and |eadership A Board Regulatory Committee has bee&:tablished to

provide line of sight and scrutiny ove@ atory matters

Following the 2019 Review a Board %ﬁtory Committee was
established to support the Boardayith Regulatory governance, chaired by

e Regulatory experience at senior leadership levels was weak at the Board member with regulg perience. This subcommittee of the
governance and senior leadership levels. Board provides a forum farr @ ting from management on regulatory
matters and opportunit \e Board to explore regulatory issues and

e  There was a lack of visibility of regulatory issues and risks at Board
and ELT levels.

initiatives and challen
able to ask the q
is still developi

ere appropriate. The Committee Members are

e  There was a lack of proactive challenge and questioning around
regulatory performance at Board level.

e  There was little insight as to what was really required for supporting
an effective, modern regulatory function within the organisation as a
whole and within the regulatory function itself.

establishment of a regulatory sub-committee reporting to
ELT provides a forum for regular discussion of regulatory

*
. O\natters and performance

Governance level capability has been strengthened Over the past year Waka Kotahi has established a number of sub-

N
The deficit of regulatory capability at governance level has been 6 committees reporting to senior leadership over programmes and functions
addressed through the appointment of a Board member with previo as a means for increased integration of
practical experience in a regulatory agency. This has meant a v to
probe, challenge and endorse on regulatory matters at thi N=0r an
organisation with the wide scope of responsibilities such % ka Kotahi
pra

There has been a significant shift in understanding of what
good looks like for effective, modern regulatory practice at
both governance and leadership levels

there is a need to ensure that the Board has, as far as ical, a
balanced mix of skills and capabilities to govern eff across all From our discussions people are aware of what is needed to be in place
functions. Deep regulatory experience is a core ncy that the and are putting in the foundations for this.
appointment process should continue to ens s at Board level. Since 2019 there is a conscious approach by leadership to take the
The Chief Executive brings regulatory exgeMgee from previous roles to regulatory function on a journey from dealing with the non-compliance
governance and leadership. issues that led to regulatory failure (2019) through a programme of ‘back
6 to basics’ for regulatory activity (2020) to the current situation of
@ establishing the foundations for an effective modern regulator (2021), and
% aspirations to achieve excellence in the future. This progression has
@ included the regulatory strategy Tu ake, tG maia, strategy and activity for
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enforcing RUC payments, fees and funding review to support current and
future aspirations, reviews of operational practices (e.g. standards
development, maintenance and dissemination), and the development of
frameworks for risk management and compliance intervention decision-
making.

Relationships

e NZTA had neglected many of its key relationships.

e We heard strong feedback from the large parties that they have had
insufficient engagement with NZTA, particularly over the last two to
three years. We were told that NZTA needs to focus on getting the
main agents back on board and engaging directly with them, and as a
group.

e  Sector interest groups did not feet listened to by NZTA, and they felt
that their concerns about the transport network had not been
adequately addressed by NZTA.

e People also found it challenging to get a consistent NZTA view.

e  Many relationships were dependent on specific individuals:This was
evident with many interviewees indicating they still ringithe previous
NZTA person with queries or for support. In some‘cases, this was
simply because they did not know who the new replacement was, or
found it too difficult to find out.

e We also heard that NZTA hadn’t created certainty around contract
tenure (rolled over contracts), whichded to a lack of investment in
systems by those parties acting on its behalf.
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Relationships with industry and sector.stakeholders are
significantly better than was the case in 2019

Interviews with sector stakeholders for the current review indicate a
significant change in the nature and frequency of engagement with Waka
Kotahi from the situation‘in 2019, and particularly over the past 6 months
in 2021.

People generally.felt that they had good access to the Director Land
Transport and other regulatory managers within the organisation. They
spoke of genuine’ relationships where they were listened to, decisions
were madetand action was taken.

In contrast to 2019, Waka Kotahi now participated regularly in industry
forums, technical meetings and with good representation and interactions.
There was also respect for the fact that where necessary there would be
robust interchanges, with the regulator holding industry to account. In the
words of one industry stakeholder: ‘Waka Kotahi is back to being a
regulator again.’

The regulatory function is becoming more stable, with more
clarity on who to contact within the organisation

A common observation was that the regulatory function within Waka
Kotahi was beginning to settle and people within the organisation better
understood their roles and positions.

Notwithstanding, there are still challenges with staff changes in some
areas for maintaining continuity of relationships.

There is now an expectation for engagement to be followed up
with decisive action from Waka Kotahi

While engagement levels have increased markedly, stakeholders
commented that they now need to see action and results. This was yet to
be seen, and in some cases there were frustrations with lack of action.



Lack of responsiveness to requests for action in interactions
below management level leads to frustrations for some
stakeholders

There were mixed views on interactions below the level of manager.

In some cases there was regular positive contact (sometimes daily)
between Waka Kotahi staff and industry stakeholders in both road and rail
areas.

In other cases there were frustrations with the length of time it took to get a
response or even a decision at all. In these cases, the perception was that
people seemed quite risk averse and unwilling to make a decision, making
things more difficult than they needed to be.

Stakeholders are willing for Waka Kotahi to work with and
through them

Industry stakeholders expressed a strong willingness to play an active part
in ensuring end-user perspectives are taken into account in decision-
making and to assist Waka Kotahi in achieving regulatory objectives

The contract backlog has been addressed

The backlog of unconfirmed contracts has been addressed and
agreements and contracts with industry have been updated. This.has
created certainty for industry of accountabilities and reporting
requirements.

Risk and assurance management

e  There were critical flaws in NZTA’s,internal audit approach which
influenced the type, focus and-messaging of risk and assurance
reporting.

e  There was no clear and continuous riSk management strategy in
place for the regulatory functions.

e  There was insufficient attention to-regulatory risk management at
governance and leadership levels.

A

The establishment of the Board Regulatory Committee
provides a forum-foriassessing regulatory risks at governance
level

The Board,Regulatory Committee discusses issues and risks to
achievement of outcomes and regulatory performance.

This committee has identified clear regulatory levers to be addressed and
provides challenge to the regulatory function for managing risks and
delivery of effective regulatory performance.

There are established processes for escalating issues and
risks

Discussions with managers and staff indicate there is no issue with raising
risks and escalating these through the organisation for consideration of
further action.

The attention given to regulatory failure and its root causes in the 2019
Review has had a significant effect for changing the culture and
management of risks within the regulatory function. Processes, roles and
responsibilities are clear, and reporting provides assurance and
opportunities for discussion at leadership and governance levels.

There are guidelines for supporting decisions on responses to
address risks to transport safety

A risk decision-making framework has been developed to assist with
assessing presenting risk and with the appropriate choices for responses

11

Commercial In Confidence



across the range for awareness/ education, engagement through to
enforcement actions such as suspension notices.

Roles and accountabilities

e  Structure and structural change were an ongoing challenge for
achieving and supporting a consistent regulatory approach.

e  The establishment of a separate Regulatory Group in late 2018 with a
focus for end-to-end regulatory management, and with General
Manager reporting to the Chief Executive provided for greater visibility
and emphasis on the NZTA'’s regulatory functions and responsibilities
within the organisation.

Structural changes and regulatory strategy has meant
increased clarity of roles and responsibilities

The establishment of the Regulatory Services Group with a largely new
leadership team reporting to a General Manager and the collaborative
development of a regulatory strategy by this team has led,to'increased
clarity of regulatory roles and responsibilities.

Some transactional regulatory activity that resided in‘the'Safety, Health
and Environment Group in 2019 was migrated across.to Regulatory
Services (e.g. teams with road safety and road-rule.accountability) which
clarified the regulatory accountability of these functions.

More recent developments such as the establishment of the Director Land
Transport, Deputy Director Land Transport and Chief Operating Officer
Regulatory Services have strengthened the leadership roles in the
regulatory function.
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Below this is a leadership team with discrete responsibilities for vehicle
and driver licensing, safer vehicles, commercial licensing and road user
charges, safer commercial transport, safer rail, and systems integrity
(comprising operational policy and standards, risk and assurance,
intelligence and planning and reporting). This group works as one
leadership team under Chief/Operations Officer who in turn reports to the
Director Land Transport:

Development of one ‘operating model across the organisation
provides opportunity'for integrated approaches to achieving
regulatory outcomes

Within the.wider organisation work that is being done to achieve increased
integration of functions and activity through development of a more
integrated operating model for the whole of Waka Kotahi, and which
recognises the importance of the regulatory function to the organisation
provides opportunities for further optimising roles and accountabilities for
achieving regulatory outcomes.

Culture and orientation

e The collective leadership and empowered culture that are the
hallmarks of an effective regulator were missing at NZTA.

e Leadership were focused on developing a strong customer service
ethos that frustrated many on the frontline in compliance roles.

¢ Many staff who were in compliance roles felt disempowered unable to
make the decisions they needed to make to encourage and enforce
compliance

e A pervasive culture of bad news being unacceptable influenced the
ways messages were communicated to managers and the Board.



Staff interviewed were clear on their roles and felt empowered
and supported in their decision-making

Following the recent restructure (under the Chief Operating Officer) there
is now greater clarity on roles and responsibilities. Position descriptions
have been updated to align with the intent and orientation of the regulatory
strategy T ake, t0 maia.

Staff we spoke with confirmed that TG ake, tG maia is very much a living
thing which guides their thinking. People commented that the strategy
gives them the mandate to take a risk-oriented approach and they aim to
align their actions with it.

They also commented that they feel empowered and safe to make
decisions, and that their leaders are accessible for support in their roles.

On the other hand, industry comments indicate that there is
some way to go with some staff to take on a less prescriptive,
risk-oriented approach

A number of industry stakeholders we interviewed were frustrated by risk
averse approaches that led to a lack of timely and decisive responses:

This dynamic was perceived as putting a brake on the aspirations
expressed to them by leadership and through the intent of the strategy.
Comments were made that as a result a lot of the regulatory:focus
appears ‘driven from the bottom, rather than the top’.

There is still some way to go to fully embed the'systems and
outcomes orientation of the regulatory strategy-into the
regulatory culture

T ake, t maia has had an impact foriinfluencing some ways of thinking
and working towards a more outcomes and systems orientation.

However, leaders recognise that there is a remaining challenge to move
people from the heavily compliance orientation that the prescriptive

legislative framework for road transport haséencouraged. The approach
and activity at operational levels can be very transactional, oriented
towards rules and compliance with these,

The intense focus on compliance.activity to address hundreds of non-
compliance files following the regulatory failure incident in 2018 will have
reinforced the strong attitudes towards a compliance orientation within the
regulatory function.

We note that in the rail @area, the Railways Act 2005 adopts a safe systems
approach, requiring-operators to develop safety cases to demonstrate how
they will identify.and management rail safety risk. As a result rail regulation
has always had more of systems orientation than on the road side. The ralil
challenge has been more one of resourcing and capability to operate as
regulator under this different legislative framework.

Steps are being taken to address the cultural change required
across the regulatory function

This change challenge is recognised at both governance and leadership
levels and efforts are being made to address this through the
communication of the regulatory strategy and the development of risk
management and regulatory decision making tools (e.g. the Compliance
Response Framework) that encourage a more flexible orientation for
regulatory responses.

Other initiatives being considered are the development of regulatory
instruments below legislation that provide for more flexible approaches to
support an outcomes orientation and which can be amended when
necessary with much less effort and time than changes to legislation.

There is now an operational policy group that tests whether specific
operational issues can be dealt with within the existing framework rather
than needing to wait for substantial policy or legislative change.
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People now feel they can escalate issues and risks

There are clear and safer pathways whereby Issues and risks can be
readily escalated. People now consider it very easy to escalate risks and
to get action to address these.

As a part of strengthening the regulatory decision-making Waka Kotahi is
currently reviewing the delegations framework which will further support
staff with the effectiveness of regulatory decision-making.

People and capability

e  There were regulatory operational capability challenges.

e There has been under-investment in the regulatory capability and
resourcing needed to do the regulatory job well.

e There was a loss of capability and capacity through various
restructurings, with the exit of a lot of technical and regulatory
institutional knowledge.

e  This affected both the road and rail regulatory function areas:

e A 2013 independent review of the NZTA Rail Safety Team:found ‘that
the team was perceived by some sectors of the rail industry and other
related Government Agencies as a soft regulator.<The review
attributed this perception to a number of factors, including:

- the low status of the role within the agency
- inadequate resourcing

- outsourcing of the compliance assessment task.
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Regulatory capability is being developed, and is a work in
progress

The move to a more systems and outcomes orientation presents a
capability and capacity challenge as it requires the development of a
broader set of regulatory skills than those of compliance monitoring and
enforcement.

The regulatory strategy T ake, tG maia has helped lift the focus of staff to
be less focused on'the transactional side and take a more outcomes
orientation.

Having/said that, there is opportunity for frontline capability to be used
more to inform management decisions by bringing in their considerable
technical regulatory experience.

Waka Kotahi is enabling staff to participate in G-REG training and seminar
opportunities to upskill and reinforce modern regulatory practice.

Challenges with attracting and retaining staff with regulatory capability and
skills remain. These skills are a scarce resource for all regulatory agencies
at the best of times, and the effects of lockdown due to the COVID 19
pandemic response have exacerbated resourcing issues both within New
Zealand and internationally.

There is an increased leadership focus on strengthening the
capability and regulatory orientation in the rail area, but
progress still to be made

There is a current management focus on developing the rail team for more
effectively regulating under the Railways Act, and taking a firm but fair
position with regulated parties. This is happening to a degree but there is
still some way to go for getting a consistent orientation across the team.

External stakeholders commented that they are wanting a strong rail
regulator. They commented on some inconsistences they perceive in the



softer treatment of large industry players from smaller operators,
particularly in regards to safety cases.

Increased technical capability is seen as needed in the rail team to enable
independent investigations and decisions that would challenge the
regulated parties with discharging their responsibilities for adopting a safe
systems approach.

Given the current employment situation and market after COVID 19, there
will be challenges with building and rebuilding technical capability in both
the road and rail areas.

Building the people, technical and systems capability to deliver
on regulatory effectiveness in the land transport system will
require funding and resourcing

Addressing capability challenges will take time and appropriate investment
by Waka Kotahi to enable it to ‘do the regulatory job well’. This means
ensuring continuity of funding that is aligned to the implementation
roadmap of the regulatory strategy.

HSWA designation

A HSWA designation is seen by both internal and external
stakeholders as bringing real benefits for the system and for
Waka Kotahi, but will need careful management of the
transition from initiation to being fully effective

HSWA 2015 sheets home the responsibility for health and safety to the
operators and organisations with the requirement that they develop
systems and processes for identifying and managing risk, engaging and
ensuring worker participation, adopting a duty.of care approach, and
putting in place systems to achieve this.

There are varying views on the readiness of Waka Kotahi for taking on a
designation under the Health and Safety at Work Act 2015 (HSWA 2015)
for regulating health and safety in‘the road and rail areas.

Some are not certain that the organisation is ready for this. It was
commented that there is a need to build mueh’stronger capability in the
health and safety systems and risk management approach before taking
on the designation.

Others expressed the view that the designation would be a benefit and a
powerful way to stimulate*a change in regulatory orientation and capability
towards a systems/ outcomes approach, particularly at the front line. In
this scenario there would be a gradual building towards full delivery of the
HSWA designation.

Some external‘stakeholders also saw a HSWA designation as a positive
step, and’particularly in the rail area, where it was thought that a
designationiwould help remove the current confusion that exists when both
Waka Kotahi and WorkSafe either offer inconsistent advice or act
independently on the same issue.

Analysis and insights/ technology

Intelligence capability was limited and under-resourced

¢ Intelligence capacity and capability within the organisation was limited
and under-resourced. The analytics and insights needed to support
regulatory strategy and decision-making were under-developed at
NZTA.

e  The organisation mainly relied on intelligence from the sector and
staff, and other independent sources (such as reviews) for its insights,
rather than supporting a dedicated function to analyse and interpret
data. Staff described the organisation as ‘data rich but intel poor’.
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Technology improvements had not been funded for supporting
the regulatory function

e Technology was identified as a weak area for NZTA’s regulatory
function, and had not been funded for supporting the function as it
evolved:

- Registers to give effect to the regulatory area were based on
needs in the 1990s and are not integrated for information sharing
or analysis.

- As aresult, there was a lack of data integrity in the systems.

- Technology enhancements tended to focus on the technology for
facilitating an improved customer experience (access and
efficiency tools) rather than provide the tools for improved
regulatory effectiveness.

Organisational IT systems still struggle to support day-to-day
operational activity

There is a recognition of the need to use technology to support regulatory
effectiveness. Waka Kotahi is investing in digital technology to support
regulated party self-management in low risk functions. It is.early days for
this to take the organisation from its traditional face-to-face:transactional
approach to being able to harness the benefits from digital technology.

Organisational IT systems struggle to support day to day operational
activity, and staff are often dealing with work-aroundsto achieve results.

Spreadsheets are still a main tool for information‘analysis at operational
levels, resulting in non-integrated information;.and siloed datasets.
Interactions with customers on licensing still use physical mail rather than
digital communication channels such as email.
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A regulatory tools project has been initiatedo look at more effective
approaches and the technology required(to support these. It is early days
and this is yet to realise benefits acrass:the regulatory function.

Progress has been made for analysis and insights of sector
and safety trends, but awareness of this needs strengthening

Progress has been madetodevelop the data and evidence for
understanding trends in road safety performance. An intelligence capability
has been establishedwithin the Systems Integrity Group that is producing
robust evidence-based insights on safety and sector trends to support the
work of Waka.Ketahi, NZ Police and the sector for reporting on and
achieving safety outcomes. This team is using intelligence good practice,
guided by.the DPMC maturity model for intelligence.

This has provided for more meaningful reporting internally and to external
parties. However, we did note there was little refence to this in interviews,
suggesting that awareness of this capability and how it might really inform
regulatory decision-making needs to be increased within Waka Kotahi and
with industry stakeholders.

There is opportunity for increasing the connections between this capability
and that other analysis work within the organisation.

In other areas, there is still some way to go to substantially shift the focus
from data to insights, and to automate the ability for trends and insights
analysis from business information.

For example, there is a significant amount of manual intervention required
to manipulate data from the motor vehicle register data that is supplied to
industry.



Processes and practices

e Guidance documents are mainly described as process heavy and
often ‘tick box’ in nature. Operational and management staff
expressed a desire for a more outcome-focused approach.

e  There was little evidence of guidance on good regulatory practice or
approaches for NZTA. There was no equivalent of a good practice
framework to support consistent regulatory decision-making and
activity.

o  Staff did not always have a full understanding of all of the response
options that were available to them.

Practice guidelines have been developed to support a systems,
risk-based regulatory orientation

There has been a recent focus on developing practice guidelines to
support the intelligence-led, risk-based and harm prevention orientation of
the regulatory strategy TG ake, tG maia. One initiative has been a
Compliance Response Framework that prompts regulatory.staff to make
considered informed decisions for choices of regulatory_interventions from
education through to strong enforcement action.

Another is a Risk Decision-making Framework that.supports the proactive,
harm preventive approach.

These initiatives are providing practice guidelines that are prompting
regulatory decisions that would differ from earlier approaches in 2019.

It is early days, and interviews with-individuals at governance and
leadership levels indicate theta there are no illusions of the significant

challenge they face to move the regulatory:orientation and practice from a
prescriptive approach to a more outcomes and systems orientation.

Initiatives are being taken to for strengthening regulatory
capability and practice in the rail area

In contrast with the prescriptive legislation and regulations in roading, the
Railways Act 2005 adopts aisafety systems approach, reflecting the later
period of the development of the Act.

Despite this less prescriptive legislation, in the past rail regulatory activity
comprised mainly of an audit process against safety case requirements,
with a scorecard approach. Activity and practices were not delivering on
the focus‘under the Railways Act for a broader systems orientation to
regulatoryactivity.

This function is currently undergoing a shift in orientation and capability to
enable it to perform in alignment with the requirements of the Act, and
adopt a more systems approach.

An investigations framework that supports making informed decisions
based on presenting information and risks is being developed/
promulgated. The group is also looking at the guidance and tools that
might best be used to meet safety outcomes in the rail co-regulatory
environment.

It is early days, and there are capability and capacity challenges to meet to
achieve this shift.

Some decision-making processes and practices can be made
more efficient

Industry stakeholder comments on the excessive time taken to get a
decision suggests some unwieldiness of practice and process that needs
addressing. We note our earlier comment on the potential contribution of
risk averseness to this dynamic.
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Considerations for the refresh of T
ake, tu maia

The assessment of Waka Kotahi progress against the findings of the 2019
review of regulatory capability and performance has provided some
insights for what might be considered for the process and content of the
proposed refresh of TG ake, tG maia. These include:
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Front end the strategy with foresight over future trends and risks that
must be addressed — strategy to include means to maintain this
foresight perspective

The strategy to recognise that Waka Kotahi performs its regulatory
activity within a wider land transport system, and has roles for
influencing the shape of legislation (the regulatory framework) through
working with the Ministry of Transport, and for working with and
through others in the sector

The strategy to address the significant opportunities from digital
technology for innovating approaches to regulating for outcomes e.g:
through telemetry in vehicles that automate transactional activity for
monitoring and enforcement

Clarify and communicate the responsibilities that the sector and
regulated parties have for ownership of developing safe systems and
practices with Waka Kotahi in a facilitating role

This would include a focus as much on the driver/,operator behaviour
as on the vehicle safety

Focus on operationalising the strategy through aligned operational
plans and activity

Scope and powers of the Directorirole to be included in the strategy

A focus on shifting to a consistent-culture for a systems and outcomes
orientation complemented-by technical expertise rather than the other
way around
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Bring up the focus on a systems approach for road and ralil

Include workforce planning considerations i.e. the capabilities
required and ways of acquiring, developing and maintaining capability

Include the views of external industry stakeholders in the process for
informing thinking in the strategy refresh

Include approaches‘for using third parties/ sector stakeholders to
support delivery of regulatory communications and activity

Include outcomes ‘and impacts measures in the refreshed strategy

Ensure thatithe strategy ‘closes the loop’ with a place for measuring
the effectiveness of interventions and quality assurance over activity

Ensure that rail has a clear position in the strategy and a focus on the
issues and risks facing the sector





